strong opposition areas, the body supervising the election was unqualified and the ruling party (Zanu-PF) used violence, intimidation, bribery and vote-rigging to secure re-election. 2 Of course, elections need not be so blatantly violent or corrupt to fail the 'free and fair' standard. International observers and opposition parties have, for instance, criticised the recent Russian elections because the state run television station promoted the ruling party while criticising and defaming the challengers. 3 By contrast, it is often assumed that elections in nations with long-standing democratic traditions and processes, such as Australia, Canada, the United Kingdom ('UK') and the United States ('US'), are 'free and fair'. Elections in those nations may be seen as setting the standard for elections elsewhere. With some exceptions, such as the 2000 US Presidential election between George Bush and Al Gore, 4 these electoral systems may be taken to set, almost by default, the standard of what is a 'free and fair' election. 5 In this article, we examine in more depth whether the Australian electoral system is indeed 'free and fair'. There are many ways of approaching this question, including through political science or statistical analysis of the different voting systems operating in Australia and of the different legal regimes at the federal level, in the States and Territories and for local government. Our approach is to examine the law of Australia's electoral system, with the primary focus upon the federal aspect of that system. While for many there would be an immediate and resounding 'yes' to whether this system of law creates a 'free and fair' federal electoral system, our answer is more qualified.
Part II of this article explores the 'free and fair' standard as a gauge of electoral law. Part III then measures the Australian record against this standard. We do not seek to comprehensively analyse Australian electoral law (such an audit is beyond the scope of this paper), 6 but instead focus upon key areas that have been either the subject of litigation or intense debate in recent years. Part IV concludes that, although the For a more comprehensive study of Australian democracy, see The Democratic Audit of Australia, conducted by the Political Science Program in the Australian National University's Research School of Social Sciences to assess Australia's strengths and weaknesses as a democratic society. The website for the audit is located at <http://democratic.audit.anu.edu.au>.
Document of the Copenhagen Meeting of the Conference on the Human Dimension of the CSCE (1990)
Organisation for Security and Co-operation in Europe <http://www.osce.org/docs/english/1990-1999/hd/cope90e.htm> at 23 November 2004 ('Copenhagen Commitments').
10
Commonwealth Electoral Act 1918 (Cth) s 93. 11 See Commonwealth Electoral Act 1918 (Cth) pt VII (entitled 'Qualifications and Disqualifications for Enrolment and for Voting').
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Volume 32 ____________________________________________________________________________________ course, as is the case with individual access to the ballot box, reasonable limits may be placed on political parties. For instance, it may be reasonable for legislation to require parties to register before standing in an election. 12 It may also be reasonable to require a small deposit from candidates to maintain the sanctity of the process and to ensure against a multitude of candidates contesting the election for no other reason then to see their name in print. 13 The second principle is the free-conscience principle. It requires that voters be able to cast their vote without undue influence, the threat of intimidation or coercion. In other words, voters must be allowed to vote with a free conscience as opposed to being instructed or otherwise coerced into voting for a particular candidate. Today, most democracies use some form of secret ballot to ensure that others do not compel or coerce a voter. In Australia, voters are given an unmarked, untraceable ballot paper and retire to a private booth to mark the paper before folding and placing it in a common locked box. 14 On the other hand, regimes including that of Fidel Castro's Cuba and the former Iraqi regime under Saddam Hussein have held elections whereby government officials watch and sometimes instruct candidates on how to cast their ballot. 15 The third principle is the election outcome principle. This requires that the electoral system accurately record, store and count each vote and accurately report the outcome. Votes should not be lost, intentionally disposed of, amended, miscounted or misreported. This principle requires not only that this occurs, but that the people are confident that they have indeed occurred (such as through adequate access to the workings of the electoral process and scrutiny of the count 16 ). The need to maintain public confidence is one reason why electoral law reform in advanced democracies can be a slow and deliberate process.
The fourth principle of 'free and fair' elections is the knowledge principle. It requires that voters possess at least a general knowledge about the voting process, the general structure of government and the candidates and parties contesting the election. Without this, there can be no certainty that the electoral system accurately records voter preferences. For example, a lack of adequate voter knowledge may mean that a voter's preference as expressed on their ballot is distorted by voter error or ignorance While the Commonwealth and each State's deposit vary, the schemes generally operate the same everywhere in Australia. The candidate pays a deposit which is refundable upon that candidate receiving a certain percentage of the vote. Of course, once the deposit or voting threshold reaches a certain level (say $10 000 or 20 per cent of the vote), the participation principle may be violated. The deposit in the Commonwealth for the House of Representatives is $350, which is returned when a candidate receives at least 4 per cent of the first preference vote. See 14 See Commonwealth Electoral Act 1918 (Cth) pt XVI (entitled 'The Polling'). 15 In both countries, fear and intimidation have been frequently used to 'encourage' voters to select a particular candidate. See, eg, Anita Snow, 'Cuban Leaders Watch US Election', Cubanet, 22 August 2000, <http://www.cubanet.org/CNews/y00/ago00/22e7.htm> at 8 December 2003. 16 See, eg, Commonwealth Electoral Act 1918 (Cth) pt XVIII (entitled 'The Scrutiny').
as to the effect of voting in a particular way (including as to how this may affect the formation of a government). Distortion may also result from a voter not being aware of the candidates' platforms or parties' directives. In order to meet the knowledge principle, governments and electoral authorities need to educate voters on how the electoral system works, including on basic issues such as how to register to vote and how to correctly fill in a ballot paper. In addition, the government and electoral authorities must ensure that candidates and political parties have the right and opportunity to express and publicise their policies.
While these four principles encapsulate the core features of a 'free and fair' electoral system, they are not exhaustive. For example, a further principle might be that the electoral system enables the formation of governments that have the support of the majority of the voters, as opposed to a system that can allow governments to be formed with a minority of votes. The principles are also not static, but continue to develop to reflect international best practice in the area as well as community standards. For example, from Roman times up until the mid-to-late nineteenth century, it was not only an accepted practice but a guiding principle of democracy and 'free and fair' elections that voters declare their vote in a public forum. This avoided many modern controversies about the final tally and concerns over the intent of the voter. It was also thought that a voter only truly exercised his (of course, women were excluded from the franchise at this time) rights as a citizen when he publicly declared allegiance to a particular candidate. Yet today an election that required voters to publicly declare their choice of candidates would likely be seen as being an intrusion into voter privacy as well as inconsistent with the free-conscience principle given the reprisals that could result from such an open system of voting. 17 In addition, even where a principle has not changed, its application may differ over time. For example, it was once seen as an acceptable limitation to the participation principle to exclude women from the franchise, as well as men who did not own property in the jurisdiction or were illiterate. These would not be accepted as appropriate limitations today. For example, in Australia the right to vote is now held equally by people who own property or are homeless, with the Commonwealth Electoral Act 1918 containing a special regime directed at ensuring that the votes of people who are homeless are collected. 18 In the future, it may not be not seen as reasonable to deny the right to vote to prisoners 19 (Cth) to prevent prisoners serving a sentence of three years or longer from enrolling to vote (the disqualification had been for sentences of five years or longer).
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III THE AUSTRALIAN ELECTORAL SYSTEM
Well before Federation in 1901, the Australian colonies experimented with different electoral systems. 20 Not willing to accept the perceived injustices of the inherited British electoral system, mid-nineteenth century colonists were at the cutting edge of electoral practice and were generally regarded as innovators and leaders in the field. 21 In doing so they sought to bring about a system that could be described, according to the values of the time, as being 'free and fair'. 22 It might be thought that, based upon this record of nineteenth and early twentieth century innovation, Australia today retains a system of electoral law that meets this standard. Below, we analyse this issue in more detail with reference to some of the key features of the contemporary electoral system as defined by law. 23
(a) Secret ballot While the participation principle requires that the time and place of voting be publicised and the polling places freely accessible to voters, the free-conscience principle further requires that the act of voting be done in secret and that an individual's ballot not be traceable to that person. The importance of this ballot system is now widely recognised and the secret ballot is regarded as a central feature of democratic electoral systems and of the idea of a free vote. According to leading American scholar Robert A Dahl, a country in which the secrecy of the vote is widely violated is 'lacking free and fair elections'. 24 In 1856, Victoria and South Australia inaugurated a voting revolution by introducing the technique of secret voting using printed ballots and ballot boxes. 25 Within the space of three years, the secret ballot spread through all the colonies, except Western Australia. 26 Australia was fertile ground for this innovation because it was free of the longstanding legal, institutional and cultural practices and assumptions of the UK. The success of the secret ballot in Australia led to its adoption in many overseas jurisdictions, although it took 65 years for the secret ballot to be introduced in all western democracies. 27 The invention and adoption of the secret ballot in Australia was part of the long struggle for universal suffrage. It became a practical manifestation of a deep shift in the way the vote came to be seen as a talisman of an egalitarian society. It reflected the democratic notion that participation in government was an inalienable birthright that had not only to be shared equally and broadly, but had to be exercised, like an act of individual expression, in free conscience. Curiously, in a development not universally shared, the ballot in Australia quickly became characterised by absolute, rather than merely limited, secrecy. That is, individual ballots became untraceable once cast, a fact that rankles with those concerned today about ballot purity and the potential for electoral fraud. 28 Prior to the secret ballot, electors were polled by voice at a public forum. 29 In his famous work Democracy in America, Alexis de Tocqueville argued that the secret ballot was not needed in modern democracies, as voters in the US and other societies characterised by modernity and social mobility do not have to fear any negative consequences from the publicity of the vote (see, generally, Alexis de Tocqueville, Democracy in America, J P Mayer and Max Lerner (eds) (George Lawrence trans, 1968 ed)). De Tocqueville's assessment of the US enjoyed prominent company. James Mill, a prominent proponent of the secret ballot, explicitly excluded the US from his demand for voting reform in the UK, asserting that the US had fewer social inequalities, higher social and regional mobility, and less 'sinister (aristocratic) interests'. Mill wrote: 'The Americans have little motive for the accurate use of it' and 'this case and ours are in this respect Otto von Bismarck, Rudolf von Gneist and Heinrich von Sybel and, later, Carl Schmitt. 32 Attitudes changed with the introduction of the secret ballot throughout the world. The prevailing view became that public voting resulted in voters being more susceptible to bribery, intimidation, corruption and undue influence and that some voters could be disenfranchised and left as voiceless, vulnerable and dependent.
(b)
Voter participation Elections in Australia are unusual in the western democratic world in having a participation rate in federal elections at around 95 per cent of citizens eligible to vote. While this reflects how bodies such as the Australian Electoral Commission ('AEC') have been effective in educating and alerting potential voters to upcoming elections, it is also a result of such elections being conducted upon a system of compulsory voting. 33 In this, Australia is one of a relatively few democratic countries, and the only English speaking country, where enrolling and turning up to vote is mandatory. 34 In sufficient reason for not doing so. 37 Sections 239 and 240 also provide that voters 'shall' mark their ballot papers in the prescribed way in order to achieve a formal vote. However, the Act does not actually compel a person to mark their ballot paper to affirmatively select a candidate and a voter could choose to cast an informal ballot. The Act merely requires attendance at the polling booth and the depositing of the voting paper in the ballot box. 38 Before the adoption of compulsory voting, Australia suffered, as do many nations today with voluntary voting, from low turnouts. In fact, the 1903 federal election saw only 47 per cent of eligible voters go to the polls. While the figure increased to 77 per cent in the 1917 election, it dropped to 58 per cent in 1922. 39 Today, for all eligible voting ages, the current participation rate is at around 95 per cent of all persons enrolled to vote (Australia's enrolment rate is also approximately 95 per cent of all persons eligible to enrol). Combined with provisional enrolment for 17 year olds, compulsion encourages high youth enrolment levels, which in 2001 represented 77 per cent of 18 year olds, a figure that rose to 87 per cent of 20 year olds. 40 This high level of enrolment is matched by only a handful of countries in the democratic world. 41 Compulsory voting in Australia retains widespread community 42 and political support. 43 Nevertheless, some criticise it as undemocratic in denying a right not to participate in the electoral process, and in 1997 the majority on the Joint Standing Committee on Electoral Matters ('JSCEM') recommended the abolition of compulsory 
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Volume 32 ____________________________________________________________________________________ voting for federal elections and referendums. 44 The Committee found that '[i]f Australia is to consider itself a mature democracy, compulsory voting should be abolished.' 45 There is also a tension between compulsory voting and the knowledge principle. Compulsory voting places a high burden on bodies like the AEC, which must design education programs not only for those Australians interested in the political process but also for those who are uninterested but nonetheless compelled to vote. The obvious difficulties in the latter area may make it almost impossible to record the real preferences of this group without distortion due to a lack of knowledge of the electoral process and the policies of those vying for office. There is no specific data on the knowledge of those who would choose not to vote, but surveys more generally of the population reveal that many Australians have little understanding of how the Australian system of government works. For example, the 1994 report of the Civics Expert Group 46 found that only 18 per cent of Australians have some understanding of what their Constitution contains (which may impede knowledge of matters such as which tier of government has responsibility for the issues that most affect a person's vote), while only 40 per cent could correctly name both Houses of the federal Parliament (which may affect voting where a person's preference is that one party forms government but is checked by a different party in the upper house).
While Australia has a high percentage of eligible voters who are enrolled to vote and cast a vote, this provides only part of the story. Further analysis, including who actually comprises the category of eligible voters and hence which citizens are excluded from that figure, is required to assess whether Australia (or any other nation) is fulfilling the participation principle. For example, a nation that only allows male landowners over the age of thirty-five to vote might be able to claim that 100 per cent of the eligible voters cast a ballot, yet the exclusion of women, individuals who do not own land and people under thirty-five years of age calls the election into question.
The record of the Australian electoral system is mixed. On one hand, Australia was a pioneer in the extension of the vote towards universal suffrage. South Australia became the first colony to implement adult male suffrage in 1856, quickly followed by Victoria, New South Wales and Queensland, respectively. In 1894, South Australia became the first colony to introduce political rights for women and grant full adult suffrage as well as the right for women to stand for election. The Commonwealth granted equal rights to women in voting and the right to stand for election in 1902, and by 1909 all State lower houses were elected by adult suffrage. Women could stand for election in every State by 1923. South Australia also led the way in disbanding plural voting (a system by which property owners got more votes), which it banned in 1856. 47 On the other hand, while Australia achieved much in the mid-late nineteenth century, certain limitations on the franchise remained in the twentieth century. For instance, limitations on the election of the upper house in some States remained until recent times. 48 Of more concern was that the 1902 uniform federal franchise 49 failed to grant the vote to Indigenous Australians. 50 It had been proposed that the Bill also extend the franchise to Aboriginal Australians. However, this was strongly resisted and was finally defeated. Among its opponents were Isaac Isaacs, subsequently Chief Justice of the High Court and Australia's first Australian Governor-General, who thought Aborigines 'have not the intelligence, interest, or capacity' to vote; 51 56 The Commonwealth Electoral Act 1918 still denies the franchise to people sentenced to imprisonment for three years or more and any persons who 'has been convicted of treason or treachery and has not been pardoned'. 57 The number of Australians thereby For more on Indigenous voting, see Stretton and Finnimore, above n 54.
_____________________________________________________________________________________

57
Commonwealth Electoral Act 1918 (Cth) s 93(8). Until 1983, all persons convicted of an offence punishable by imprisonment of one year or longer were disenfranchised: see disenfranchised has been estimated at 6000 and 11 000, although this figure was calculated when law excluded those people who had been sentenced to five or more years in prison. 58 The only other group of adult citizens residing in Australia denied the right to vote are those with unsound mind, incapable of understanding the nature and significance of the electoral process. Australia is not alone in denying the right of convicted persons to vote. In fact, many nations, including the US (where voting is a constitutional right) similarly deny the franchise to convicted persons. 59 In denying a section of the population the right to participate in the electoral process, nations risk violating the participation principle which requires that (with reasonable exceptions) all citizens have access to the ballot. Of course, much depends upon what is reasonable and commentators still debate whether restrictions on convicted persons are appropriate. 60
(c)
Voting methods Australia has experimented with different forms of voting. In fact, all the major forms of preferential voting, including the alternative vote, contingent vote and Hare-Clark (using the single transferable vote) were developed largely in Australia. 61 Until 1918, Australia relied on the first-past-the-post system for parliamentary elections. Under this method, the candidate that receives the most votes is elected. The method is simple, but its shortcoming is that the winner can be elected even though the majority could prefer other candidates, and votes for minor parties are effectively wasted. 62 Unlike first-past-the-post voting, preferential voting does not intentionally exclude minor parties, but in a system with two entrenched political parties, it does tend to ensure, nationwide, that minor parties are virtually unrepresented in the lower house of government.
Commonwealth decided to improve upon this system and introduced preferential voting for federal elections in 1918. 63 Contingent, that is, optional preferential voting, was used in Queensland as early as the 1890s, and today applies at State elections in both that State and in New South Wales. 64 Whilst it avoids most of the concerns about forcing to choose between disliked candidates, those who support compelling full preferences fear that a significant failure to specify preferences could reduce the system into a de facto first-past-the-post system. Another experiment in Australian voting systems was proportional representation, with its introduction in Senate elections in 1949. 65 It is sometimes trumpeted as the most democratic form of voting system 66 because it allows popular will to be more accurately reflected in parliament and increases the chances of minority parties achieving representation. 67 However, the system in practice has proved less than perfect, including because, as applied in federal elections, it effectively excludes the possibility of an independent Senate candidate from being elected. In federal elections and most State and Territory elections, the system of proportional voting allows a 'tick a box' voting option whereby voters simply check the box of their preferred party instead of having to mark their entire ballot. As Senate ballots are often very long and confusing, over 90 per cent of electors make use of this convenient option, thereby giving the parties control of voter preferences. 68 Independent candidates are grouped together and relegated to the far right end of the usually long Senate ballot and can only be voted for if a voter decides to mark all of the individual boxes on the ballot paper rather than voting 'above the line'. 69 In practice, this means that it is almost impossible for any new independent to be elected. Further, exceptions are made for See, eg, Painter, above n 39, 151-7; see also the Proportional Representation Society of Australia <http://www.cs.mu.oz.au/~lee/prsa/>. Cf the New Zealand method of elected parliamentarians, which uses a hybrid plurality and proportional system originally developed by the Germans whereby each elector has two votes, one for their preferred candidate and another for their preferred party. This system has been called 'the model all democracies should follow', Austin Ranney, Governing: An Introduction to Political Science (6 th ed, 1993) 183. 67 Painter, above n 39, 155-63. 68 The ACT and Tasmania do not use this system of voting. 
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Volume 32 ____________________________________________________________________________________ independents already in Parliament to enable them to take advantage of the 'tick a box' system of voting as if they belonged to a political party. 70 There are other ways in which incumbents also have a substantial edge over challengers, particularly those challengers from minor parties or independents. Parliamentary resources are only available to members and even 'parliamentary' parties. While an exhaustive list of such benefits is too long to list in this article, some of the more noteworthy include mailing and printing allowances and the use of, and abuse of, government advertising budgets for image conscious advertising throughout the life of a government. 71
(d)
Voter equality A form of voter equality, known popularly as 'one vote, one value', has been adopted in Australia at the federal level and in all States and Territories, except Western Australia (the only State to retain weighting for rural and remote electorates). 72 In the Australian context, 'one vote, one value' suggests that people ought to vote for a member of parliament as part of electorates of equal size, thereby ensuring that each vote is of equal weight. This is implemented by the Commonwealth Electoral Act 1918 Part IV -'Electoral Divisions'. Section 66 states that while the size of an electorate may be affected by factors such as the 'community of interests within the proposed Electoral Division, including economic, social and regional interests', it also states that in no case shall the size of an electorate depart from the average 'to a greater extent than onetenth more or one-tenth less'.
The capacity for voter equality is, however, limited by the Constitution. Section 24 dictates that each of the States must have at least five members in the House of Representatives, meaning that a small State like Tasmania has more seats than its relative population size would suggest. It is also limited by s 7, which states that the Senate must be based upon the 'equal representation' of the States. As a result, Tasmanian voters possess far greater voting power in electing 12 Senators than their counterparts in say New South Wales and Victoria in electing the same number. These constitutional provisions are one reason why, unlike the US Supreme Court, the Australian High Court has not held that voter equality is constitutionally prescribed. There are, however, some limits set by the Constitution, especially s 24. For example, in Attorney-General (Cth) ex rel McKinlay v Commonwealth, 73 it was suggested that, in some situations, there might be such a degree of malapportionment between electoral divisions as to bring into question whether the Parliament had been 'directly chosen by the people' under s 24. Mason J stated:
It is perhaps conceivable that variations in the numbers of electors or people in single member electorates could become so grossly disproportionate as to raise a question whether an election held on boundaries so drawn would produce a House of Representatives composed of members directly chosen by the people of the Commonwealth. 74 McTiernan and Jacobs JJ, in a joint judgment, 75 and Stephen J, in a separate judgment, 76 voiced similar views.
Otherwise, the High Court has left the question of electoral equality to parliaments. 77 In McGinty v Western Australia, 78 the Court denied a challenge to the large disparity existing between the numbers of enrolled electors in metropolitan districts compared with those in country regions in Western Australian State elections. It was argued that the disparities in voting power were inconsistent with the principle of representative democracy and that, just as ss 7 and 24 of the Constitution could support an implied freedom of political communication, 79 so too could it support a guarantee of voter equality in State elections. 80 The Court, by a four to two majority, found no constitutional requirement for equal numbers of people in such elections could be derived either from the Commonwealth or West Australian Constitutions. Hence, subject to the possibility that electorates might be 'grossly disproportionate' in size to each other, it was left to that Parliament to determine the extent to which it wanted to implement 'one vote, one value'. 81 
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Volume 32 ____________________________________________________________________________________ that State has failed in the High Court due to the law having passed through the Legislative Council of Western Australia without the required absolute majority. 82 The debate over one vote, one value is characterised by two main positions: either electoral districts should comprise equal voter numbers or, in the interests of fairness to rural voters, electoral districts should be weighted in favour of those interests. 83 The issue is thereby exposed as an argument between equality of 'voting power' versus equality of 'representation'. 84 Those seeking to introduce electoral equality in Western Australia do so because they believe it to be an essential feature of electoral democracy. They would argue that because the current system denies voters equality in the form of 'one vote, one value' the State fails to comply with the first principle of electoral democracy, that is, that all voters have equal access to the ballot box.
On the other hand, others would contend that there is more to electoral equality than simply dividing the population into evenly divided precincts. They claim that Western Australia's vast, sparsely populated geography, as well as its tradition of 'relative equality' and responsibility for the protection for minority groups must be factored in when attempting to achieve electoral equality. 85 The main argument against the notion of 'one vote, one value' is that fewer electors in rural electorates (as opposed to geographically smaller city electorates) are required to enable electors in rural and remote regions to have equivalent representation to those in more populated areas. Without weighted votes, they believe rural and remote representation would suffer even more than it currently does. 86 In such a case, they argue that the geographic size of an electorate is an important consideration that should be taken into 
85
The Commission on Government found that Western Australia is a large State in which there are problems of remoteness as well as communities of interest and minority groups that need to be protected by some latitude in the application of the principle of equal electoral districts: Commission on Government, Report No 1 (1995) 301. 86 Whether the fact that weighting can be attributed solely to Western Australia's geography, however, is debatable. Electoral reform, particularly in relation to one vote, one value, has been an evolutionary process in Western Australia, typified by negotiation, partisan advantage and compromise along the way. Both Labor and non-Labor governments have endorsed weighting at various times in the past. Even the Labor government's recent inclusion in its legislation of weighting for geographically large electorates, borrowed from Queensland, can be attributable as much to political exigencies as to an attempt to meet geographic difficulties. account in determining whether voter equality has been achieved. 87 Nevertheless, it seems hard to justify the weighting in Western Australia when most of the other Australian States also experience geographical difficulties in the creation of electorates, yet they no longer differentiate to the same extent between metropolitan and nonmetropolitan zones in applying the principle of voter equality, or one vote, one value.
(e)
Independent and effective electoral administration Australia's reputation as a leader in the field of elections is based in part upon the strength of the administrative apparatus that supports its electoral system. The most important feature of this apparatus is the independent, professional bodies that administer elections in Australia. These bodies are essential both to the third (election outcome) and fourth (knowledge) principles of 'free and fair' elections. They ensure a professional administration of the electoral process as well as confidence in and knowledge of the system by the community at large.
The beginnings of professional electoral administration can be traced to preFederation times. In contrast to the UK, where powerful local authorities closely controlled the elections, the lack of entrenched local authorities in the recently colonised Australian continent aided the movement to the professional administration of elections. The colonies' first elections were conducted by public servants in a ministerial department, and were later given increased independence by the creation of statutory bodies. This trend culminated in the creation of the AEC in 1984 as a nonpoliticised, federal independent statutory body. 88 The AEC's ongoing freedom from executive influence and its practical independence through adequate funding are central to the integrity of the national electoral system. 89 Similar commissions exist in all of the States and Territories.
The AEC is formally constituted by a Chairperson, an Electoral Commissioner and one other person. The Chairperson 'shall be a person whose name is included in a list of the names of 3 eligible Judges submitted to the Governor-General for the purposes of this section by the Chief Justice of the Federal Court of Australia'. 90 The Electoral Commissioner and the one other member of the Commission can be removed by the Governor-General if he or she is absent from three consecutive meetings or fails, without reasonable excuse, to comply with his or her obligations. 91 The GovernorGeneral also has the power to terminate, for misbehaviour, the Electoral Commissioner, the Deputy Electoral Commissioner or an Australian Electoral Officer Commonwealth Electoral Act 1918 (Cth) s 6(4).
91
Commonwealth Electoral Act 1918 (Cth) ss 6, 12.
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Volume 32 ____________________________________________________________________________________ for a State. 92 Of course, in a country with compulsory voting, 'non-partisan' electoral administrators do in fact favour, at least in casting their own vote, candidates and parties. However, no credible instances of bias on the part of AEC administrators have been raised.
The JSCEM was also created in 1984. This Committee is an important and influential innovation in providing a cross-party forum for debate on technical improvements in electoral administration. Prior to its formation, bipartisanship was harder to achieve. 93 Of course, no Committee process can eliminate the self-interest that parliamentarians naturally have in amending electoral legislation. 94 The JSCEM has a broad mandate and, as part of its duties, it also plays an important role in involving the community by calling for and receiving submissions from the public, of reviewing current electoral practices and recommending both legal and structural changes to the electoral system. 95 The strength of Australia's non-partisan, independent and centralised system of electoral administration can be gauged when it is contrasted to that of other western nations such as the US. In the US, electoral administration is governed by each individual state, as opposed to a central authority. Such decentralised governance causes numerous disparities in the system. For instance, various states may have different eligibility requirements (some states disenfranchise anyone convicted of a felony and others do not), may have different voter registration periods and even different rules and procedures governing who can vote in which elections (such as primaries). Some key electoral choices are even left up to city and town councils. This could lead to unequal voting power between electorates. For example, in many states, local towns and electorates decide which voting technology a voting booth will use. This can lead to poor and minority voters being under-represented.
Indeed, statistics from the 2000 US Presidential election demonstrate that minority votes are more likely to be miscounted, misplaced, disregarded, or otherwise uncounted. This inequality is primarily due to the fact that minority precincts cannot afford to purchase state-of-the-art voting machines and are forced to rely on outdated voting technology to record and count the vote. 96 For example, the Florida county of Sawer, above n 35, 75-6. Apparently, it was even difficult to achieve bipartisan support on such mundane matters as the time for closing the polling booths: at 76. As each county has to fund the cost of voting equipment, the poorer counties cannot afford $5000 on proper Gasden, the only Florida county where black voters make up a majority of the electorate, is a poor county that uses outdated voting technology. As a result, in the 2000 election, voters in Gasden had a 68 times greater chance of having their votes deemed invalid than in adjoining Leon County, a county that could afford to purchase the latest voting technology. 97 This scenario of one county using unreliable voting technology while another county in the same state uses a more reliable method of recording and tabulating votes creates a 'voting technology divide'. 98 In the 2000 election, over 2000 Gasden County votes were deemed invalid in an election decided by only 537 votes, leading one to question whether differences in voting technology have the potential to alter statewide election outcomes. 99 As only nine states voted with uniform or near-uniform technology, this gap is not peculiar to Florida. Instead, the 'voting technology divide' is present in almost every state in the nation.
Many post-2000 investigations reveal that problems with uncounted ballots are particularly concentrated in disadvantaged communities. For example, it has been found that in 'many black precincts in Chicago, one of every six ballots in the presidential election was thrown out' but that the uncounted rate for suburban precincts was virtually nil. 100 Moreover, as many as one in three votes were uncounted in black sections of Jacksonville, Florida, a rate 400 per cent above the uncounted rate in predominantly white precincts. 101 Black voters in Ohio also appear to have been disadvantaged, with a vast majority of the uncounted votes in that state being from poorer, predominantly black precincts. 102 These are but a few examples that prove the 'voting technology divide' is real and significantly disadvantages minority voters.
Perhaps the most convincing evidence of the divide is the results of a study conducted by Representative Henry A Waxman, the Ranking Minority Member of the Committee on Government Reform of the US Congress. 103 The study was commissioned to examine whether voting technology can reduce the rate of uncounted ballots. Detroit was chosen as the location of the study for a number of reasons, including the fact that it recently made a substantial effort to reduce uncounted ballots and the fact that it has one of the highest minority populations (African-Americans make up 76 per cent of the population) and the highest poverty rate of any US city (32 per cent of the population live below the poverty line). 104 Detroit upgraded its electoral system in 1998 and replaced punch-card voting with an optical scan system that allowed voters to view and amend their ballots before leaving the polling booth. The change resulted in the overall percentage of uncounted votes in Detroit decreasing from 3.1 per cent of the ballots cast in 1996 to 1.1 per cent of ballots cast in 2000 (in other words, from over 50 per cent above the national average in the 1996 election to almost 50 per cent below the national average in 2000). 105 The city saw an across the board reduction in the number of uncounted ballots, with every precinct reducing its percentage of uncounted votes from 1996 to the 2000 election and some precincts reducing their uncounted rate from over 7 per cent in 1996 to less than 1 per cent in 2000. 106 Another study, conducted by the Cal Tech-MIT Voting Technology Project, also revealed the effects of the 'voting technology divide'. 107 The study found that voting equipment has strong and 'substantial effects' on the rate of uncounted votes, with the difference between the best performing voting equipment and the worst performing voting equipment being as much as 2 per cent of ballots cast. 108 As five of the last 20 presidential elections have been determined by less than 2 per cent of the vote, this finding casts doubt on the reliability of many past election results. 109 Both studies confirm the existence of a 'voting technology divide' and the direct correlation between voting equipment and the rate of invalid votes. In the wake of the 2000 Presidential election, some American academics and commentators have recommended the end to partisan interests controlling elections and have called for a neutral agency to administer the process to overcome this and other problems. 110 Many more have also criticised the lack of uniformity among local and state election boards, citing a disparity of resources among districts, with some poorer districts having high informal voting and antiquated electoral technology, 111 with at least one academic showing that the lack of a central electoral agency plays a large part in the shortcomings of the American voter registration, polling place operations and vote counting systems. 112 American attitudes towards electoral administration are shifting away from partisan, localised processes. This re-thinking may be only a few years behind that of the UK, which had a non-partisan but not independent electoral bureaucracy until it created an independent Electoral Commission accountable to Parliament in November 2000. 113 It appears, then, that the problems with the US electoral system may not be resolved until it moves to a centralised, non-partisan system of electoral administration and governance. Fortunately, Australia already has a strong system of this kind in place.
IV THE NEED FOR INNOVATION AND REVITALISATION
The preceding section illustrates some of the strengths and weaknesses of key aspects of the Australian electoral law framework. While the system, on the whole, has much to be commended, it should not rest on its past achievements in what is an evolving area. Although subject to machinery reform at the federal level via the JSCEM process, the deeper structure of electoral law has remained largely unchanged for many years, with the last substantial overhaul taking effect in 1984. 114 Whilst this is a reflection of the historical strength of Australia's system of electoral law, it is also something of a conceit for Australia to continue to claim to be a leading innovator in electoral law and practice. The UK for instance, long thought of as lagging behind in this field, has in the late 1990s engaged in more significant debate and reform than Australia. 115 Many of the challenges now facing the Australian electoral system are legal in origin. The experience of the 2000 US Presidential election demonstrated how a lack of forethought regarding the design of an electoral law system can create a situation where judges can effectively be left to decide the outcome of an election. 116 Like the preceding section, the following is not meant to be an exhaustive list of the challenges that face contemporary electoral law, nor does it attempt to provide solutions to those challenges. Rather, it examines key issues that have either been the subject of recent litigation or intense debate. It explores some of the main problems that face those interested in Australian electoral law and the type of revitalisation that system requires in order for Australia to ensure that its elections remain 'free and fair'.
(a)
Technology and people with disabilities The maintenance of public confidence is a primary reason for electoral administrators hesitating before adopting new voting methods to improve upon the systems currently in place. Where elections are concerned, the official results must be scrupulously accurate. The electoral process of registering voters, generating ballots, and casting and counting votes are increasingly becoming automated in many nations, with electronic machines replacing humans in many areas of the electoral process. The use of computers to make voting more accessible and vote counting faster and more reliable is a natural extension of the burgeoning technology. Moreover, a system of computerised voting would appear to have several advantages over the traditional form of voting. A perfected computerised system might be a more secure, cost 
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Volume 32 ____________________________________________________________________________________ effective, efficient, convenient and environmentally friendly way to vote. For these reasons, many countries have adopted, or are in the process of implementing, computerised voting. The AEC, while not at the forefront of activity in the area, sponsored a study on the issue in 2001 and again in 2002. 117 Another reason many nations are introducing computerised voting, and an important reason why Australia should further investigate such possibilities, is for its ability to grant the secret ballot to voters unable to vote without assistance under traditional voting methods. This group of voters (special needs voters) comprises a substantial, yet indeterminate number of all voters, and includes disabled voters with impaired vision or limited arm movements as well as illiterate voters and those voters from non-English speaking backgrounds who may not feel comfortable reading or writing in English. These voters are at present given the option of either voting with assistance at the polling station 118 or registering as a General Postal Voter ('GPV') and having election materials and a paper ballot sent to their home through the post. 119 Neither option is acceptable.
Voting with assistance at the polling station means that voters are denied the rights and protections associated with the secret ballot. 120 In addition, many voters feel that being forced to tell someone else their vote is degrading and violates the spirit of the secret ballot. 121 Voting as a GPV is also unworkable for many as the election materials and ballot paper are only available and posted in print form. Blind, limited arm movement and illiterate voters are reminded again of their dependency by being forced to rely on others, in effect, to vote for them. In addition, having disabled and illiterate voters voting by post segregates them from the rest of the voting public on polling day and excludes them from receiving polling day literature (such as how-tovote cards) or from considering late-breaking political developments. To many Australians, the act of voting at the ballot box is an ingrained part of the election process. Special needs voters should not be excluded from this important manifestation of democracy in action.
While some may view the current inequality as a minor degradation or burden, and rationalise that the government could better allocate scarce resources to other causes, the issue of genuine equality is of the great importance to those voters denied the right to vote in secret. Physically challenged members of our community are often treated differently and separated from the rest of society simply because of their physical situation. At times, this treatment is inescapable. But such treatment should be minimised and avoided if reasonably possible. Similarly, forcing voters who cannot sufficiently read and write the English language (whether through a lack of education or non-English background) to admit this deficiency and vote with assistance adds unnecessary embarrassment and could subject the voter to future discrimination.
The current treatment of special needs voters violates the second principle of electoral democracy. The free-conscience principle dictates that voters be allowed to vote without influence or the threat of intimidation or coercion. While we do not assert that the ballots of special needs voters are being recorded against their wishes, the very fact that the system relies on and trusts a polling volunteer or friend of the voter to accurately and honestly mark the ballots and record the votes of assisted voters can spark fear, or at least doubt, in the minds of some in the community that the assisters will encourage or coerce the voter into voting a particular way or even go so far as to ignore the wishes of the voter and mark the ballot paper however they desire. These concerns were raised by a number of submissions to the JSCEM, including one from Barry Wakelin MP, Federal Member for Grey. 122 In response, the AEC responded with a one-sentence reply 'absolutely refut[ing] the implication … that polling staff who assist voters are encouraging voters to vote in a particular way'. 123 This may be correct, but it does not remove the need to examine how the law could be changed to enable new technologies to enable more electors to vote in secret. Both the JSCEM Report on the 2001 federal election and the JSCEM Report on the 1998 federal election examined this issue. 124 They demonstrate how not everyone in the community is fully satisfied that the assisted voting process is free from encouragement, coercion or corruption. The law should be adapted to minimise the number of assisted voters to those who are truly incapable of voting without assistance.
Without action on the part of the legislature and electoral administrators, legal action on behalf of disabled voters is a real possibility. This has occurred in a number of states in the US, a nation with 54 million disabled citizens, 24 million of whom are of voting age. The issue was first litigated in the District of Columbia under Title II of the Americans with Disabilities Act 1990, 42 USC (1990) ('ADA'). The case settled before trial, so no authoritative ruling on the issue was made. However, the settlement signified a victory for the plaintiffs, with the electoral commission agreeing to purchase and make available a number of accessible computerised voting machines at each polling station. 125 In another case, a blind voter in Maryland filed a complaint after election officials refused to allow him the use of a specially designed Braille-type template in the 2002 congressional elections. The complaint, filed in conjunction with the American Civil Liberties Union on behalf of 20 000 blind or visually impaired people in Baltimore, Maryland, alleges violations of both the Constitution and the ADA. 126 Litigation and settlement negotiations are ongoing. Class action suits have also been filed in Florida, Pennsylvania and Texas, and in all cases bar Florida, the electoral officials and state legislatures have capitulated to voter demand and mandated the purchase of accessible voting equipment. 127 This US litigation indicates how electoral authorities may have to provide disabledaccessible voting options or else face the cost and potential embarrassment of defending a discriminatory voting system in court. This is leading to the purchase and availability of accessible voting equipment in polling booths before the legislatively mandated deadline requiring any new voting equipment purchased by any US electoral authority be accessible to disabled voters. 128 The 2001 JSCEM Report acknowledges that computerised voting has the capability to 'extend the secret ballot to those with visual impairment who otherwise require assisted voting to cast their vote'. 129 Even more encouragingly, the AEC recommended for the initiation of pilot computerised voting trials, a recommendation that, disappointingly, the JSCEM chose to ignore. 130 This acknowledgement that computerised voting is not only feasible and safe, but that it also could place disabled and illiterate voters on an equal level with other voters, potentially further opens the door for legal action. The fact that some disabled voters are denied their right to vote in secret during our compulsory elections, even though technology exists to allow those voters to vote in secret, may violate s 24 of the Disability Discrimination Act 1992 (Cth), which provides that it is unlawful for a person who provides services, or makes facilities available, to discriminate against another person on the ground of the other person's disability by refusing to provide the other person with those services. 131 It could be argued that the Commonwealth, in providing the service (ie, facilitating voting), in which exists a guarantee of the secret ballot, and by correspondingly denying special needs voters the full service to which other voters are getting (ie, the secret ballot), is in breach of the Act. It should also be noted that, while the Act does not render it unlawful to discriminate against a person on the ground of the person's disability if the provision of the services, or making facilities available, would 'impose unjustifiable hardship' on the person who provides the goods or services or makes the facilities available, it has been argued that investing in and implementing computerised voting would not be a hardship on the Commonwealth. 132 It must be noted, however, that litigation in the US only succeeded after a massive lobbying effort resulted in the passage of disabled-friendly legislation that requires states to purchase accessible voting equipment. 133 While the issue of the accessibility of polling booths has long been settled in the US, only recently, as a result of a complaint in 1999 regarding the physical accessibility of voting booths, did the Human Rights and Equal Opportunity Commission ('HREOC') take up the cause and successfully lobby the federal government to review access to polling locations and to set benchmarks on the issue. 134 Unfortunately, accessibility to the ballot was not included in the mandate, but it would seem logical for HREOC to take the lead in campaigning for equal balloting rights. While it is encouraging that the AEC made recommendations to the JSCEM for the trialling and potential implementation of computerised voting, less encouraging is the JSCEM's rejection of that recommendation and even more discouraging is the demonstrated confusion exhibited by the JSCEM over the differences between computerised and Internet voting. 135 Apart from the issue of ballot access for voters with disabilities, Australia should also follow the lead of the US, UK and several European and South American countries and initiate studies and trials regarding the possibility of implementing computerised voting to the wider public in general elections. The reason for this recommendation is simple: Australia should stay at the forefront of electoral governance. While the paper voting system has worked, it may not be the best system currently available (whether 'best' is judged by accuracy, cost, administrative ease, etc). While it is true that governments cannot leap into the technological unknown at the expense of the integrity and accuracy of the election process, and that the public must trust, understand and have the utmost confidence in the system under which they vote, part of that trust results from effective electoral administration and appropriate trials of new technology. Trust in a new voting system, and correspondingly the fulfilment of the third principle exposed in this article, the outcome principle, will only come after the public embraces the technology. But the public cannot fully embrace the technology until they fully understand it. Thus, governments and electoral authorities should ensure that the fourth principle of electoral democracy, the knowledge principle, is realised before introducing the technology in 'real' elections. The realisation of the principle could be accomplished in a number of ways, including by embarking on an education campaign whereby the public could test the technology in mock-elections. 136 Computerised voting can only be introduced after the fulfilment of the outcome and knowledge principles, which can only come after the system has proved itself successful in thorough trials in mock-elections and real time situations.
_____________________________________________________________________________________
Computerised voting, as with any new system of voting, will also have to be anchored in a carefully drafted legal framework governing the voting process. For that reason, before implementing any new technology into the electoral system on the widespread voting public, electoral laws must be scrutinised and amended in order that the technology complements, rather than contradicts, electoral values. The current electoral laws are written to handle paper balloting only, and while various legal provisions could arguably be read to cover different forms of electronic voting, other sections would clearly need to be amended in order to cope with any technological adaptations. In order to implement any form of e-voting, the various Commonwealth and State electoral statutes would have to be scrutinised to ascertain which sections would need amending to accommodate the technology. For instance, the statutes refer to 'ballot-papers' and make numerous other references to traditional forms of voting, all of which would have to be amended. 137 'recount' and events which trigger such an action would also have to be amended and updated for the e-voting setting. The law must also accommodate the possibility of technological failure. For instance, the US has recently enacted legislation providing that all electronic voting must enable voters to see their vote and have the ability to change it before it is registered, and that print-outs, or audit trails, of the vote be generated in certain circumstances. The electronic voting experiment conducted in the Australian Capital Territory in 2001 began the process of legislative adaptation to implement electronic voting, but the process must continue on a systematic basis to ensure the laws do not fail when tested during an election. 138
(b)
Political advertising In modern times, communication through the media is often the most effective way a candidate can present their policies and program to the public. The content and manner of delivery of political advertising during an election campaign leads to calls for reform after every election. The calls for reform are not just from the losing candidate and the media, but also from the JSCEM, which has often included in its reports references to the debate over the scope and method in which political advertising is regulated. 139 The reason for the calls of reform is not difficult to see, as the Australian political advertising regime has been described by noted political scientist Dean Jaensch as 'full of dissembling, half-truths, fudging, questionable statistics and plain, straight lies.' 140 Another scholar added that '[e]xaggeration, distortion and lying is part and parcel of an Australian election'. 141 As more voters are increasingly loosening their ties to particular parties, political advertising becomes the most important means of attempting to sway undecided voters to support a particular party or candidate. In that regard, the regulation of political advertising becomes a major part in the overall system of electoral governance. It impacts on several of the principles of democracy, including the fourth principle, that the electorate possess at least a general knowledge about the voting process, and for what they are casting their vote for. It could be argued that deceptive and deceitful advertising could be regarded as not meeting the knowledge principle, since voters can easily be deceived by untruthful advertising and may alter their vote accordingly.
Parliament has largely left political communication unregulated, although the Commonwealth Electoral Act 1918 does make false and misleading statements 'in relation to the casting of [an elector's] vote' an offence. 142 In interpreting the section, the High Court held the section to refer 'to the act of recording or expressing the political
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Volume 32 ____________________________________________________________________________________ judgment which the elector has made rather than to the formation of that judgment'. 143 As a result of the ruling, Parliament passed s 329(2) which made it an offence to print, authorise or distribute an electoral advertisement containing an untrue or misleading statement. However, due to its alleged unenforceability, the provision was repealed shortly after its passage in 1983. 144 Therefore, only statements relating to how to cast a vote, as opposed to statements intended to induce voters to vote for a particular candidate, are caught under the Act. 145 This reflects the difficulty in the law ever capturing the elusive concept of 'truth' in political advertising. 146 The Australian Democrats continue to sponsor bills that impose similar standards of honesty as those imposed on commercial advertising by s 52 of the Trade Practices Act 1974 (Cth), but have had no success at getting such bills enacted. 147 Not only do the relatively few legislative provisions that govern political advertising reflect a laissez-faire, 'free speech' philosophy in Australia over advertising, 148 but it also calls into question the 'free and fair' standards of Australian elections. The fourth principle of electoral democracy, the knowledge principle, requires that voters are presented accurate information to assist them in choosing a candidate and casting their vote. By allowing deceptive and misleading advertisements to air, Australia is potentially violating that principle. Moreover, Australia may also be violating the first principle of electoral democracy, the participation principle. It can be argued that the party running the deceptive or misleading advertisement denies the other parties a fair and equal piece of the electoral process. While this argument can be countered by asserting that all parties engage in such deceptive and misleading comment, such a response is unsatisfactory. Not only is such a response unhealthy for the electoral system, but also it could only possibly work amongst the major parties. When one adds minor parties or independent candidates, all with much less of an advertising budget than the major parties, one clearly sees that swamping the electorate with deceptive or misleading advertisements could easily derail another's campaign.
The above does not mean to imply that no regulation of political advertising occurs. However, the only form of review of political advertising occurs through the self-regulation of broadcasters themselves via, for example, Commercial Television Australia ('CTVA'). CTVA reviews advertising and prevents certain material from being shown on television. For example, at the 2001 federal election, CTVA (then known as the Federation of Australian Commercial Television Stations ('FACTS')) determined that a Labor Party commercial stating it was 'the last chance' to save Telstra could not be shown as 'it was impossible to say whether or not it was in fact the last chance to save Telstra'. CTVA also banned a Liberal Party commercial that claimed that Labor leader Kim Beazley changed his mind on a number of issues. 149 While this system may work for banning commercials asserting clearly outrageous or misleading claims, the system inevitably draws criticism from losing candidates who failed in their attempts to have commercials removed during the election (or whose advertisements were banned). In effect, the system is an unaccountable system of private regulation over a crucial form of electoral communication without the backing of any legal framework. This is unsatisfactory at a time when political advertising has become the parties' favourite and most successful way of communicating with the public.
(c)
Political funding There are no legislative constraints on either the volume of advertising or the amount each party can spend on advertising. As a result, the two major parties have increased their advertising budgets and now spend up to 70 per cent of their entire campaign budgets on television advertising alone. 150 In fact, during the 2001 election, the two major parties spent over $30 million on advertisements and, as the majority of funding each party receives is through the government, 151 the public (through the payment of taxes) has borne these costs and has indirectly aided the two major parties in effectively silencing the minor parties and independents. Such a laissez-faire, campaign finance regime potentially violates the first principle of electoral democracy, the participation principle, by effectively denying minor parties and independents an effective opportunity to participate in the battle to form a government. Such a regime also potentially violates the fourth principle of electoral democracy, the knowledge principle, in as much as allowing a party to blitz the electorate with advertisements (some of which may be deceptive and misleading) may distort their opinions and their sense of choice.
The cost of campaigning continues to be largely driven by the cost of advertising, particularly electronic broadcasting. Laws aimed at achieving transparency, equality and the minimisation of (the appearance of) corruption through donation disclosure, limits and state funding are having mixed success around the world and in some instances seem to be in constant disrepute. In this regard, Australia is no different as the challenge of 'money politics' is universal. 152 However, much could be done to tighten up the reins of electoral funding. Australia's laissez-faire approach to campaign finance and advertising laws is troubling for a number of reasons, not the least of which is that it inherently favours the two major parties. 153 For instance, the fact that Australia allows unlimited donations and no expenditure caps effectively means that the parties can blitz the electorate with advertising similar to what we are used to with corporate ads, such as Coles v Woolworths or Coke v Pepsi. This unfettered advertising frenzy crowds out minor party voices, which cannot attract as much money in donations and therefore cannot afford to spend large amounts on advertising. The system can thereby marginalise alternative voices. 154 Political parties in Australia receive their funding from three sources: (1) internal funding (such as membership fees); (2) public funding; and (3) external funding (such as gifts and donations). The third source, external funding, is of particular concern to electoral and representative democracy, as large sums of money are donated by corporations to political parties every year. 155 Regardless of whether such gifts and donations come without strings attached and political promises, the nature of such gifts call into question the political equality of Australians. 156 While such a system does not prevent any person from standing for election, it does create an unequal opportunity to have access to the government. Commonwealth regulations only require disclosure of most corporate and personal donations, and do contain a provision attempting to catch donations through 'front' organisations. 157 The system is ineffective at both stemming the tide of electoral donations (it is thought that a disclosure regime limits donations, as donors lose anonymity) and in providing electoral equality to all citizens. 153 Unlike the UK and many continental democracies, Australia has no meaningful free airtime for candidates. While public broadcasters such as ABC and SBS provide some free air time, it is provided only at their discretion and not as a result of a legal requirement. In addition, the leadership debates televised by the commercially-driven stations only include the Prime Minister and the Opposition Leader and shut out all other party leaders, thereby re-affirming the two-party system. 154 The unregulated campaign finance system also encourages major corporations to hedge their bets and donate to both major political parties, knowing that one of them will form government. For more on campaign finance, see There have been calls from some commentators for a strict limit or ceiling on political donations. For instance, Joo-Cheong Tham has proposed several methods to examine the problem of 'soft money' contributions. 158 This proposal and others have been met with fierce resistance. 159 Campaign finance reform is a major issue in the US and the UK and, while it is also a major issue in Australia, the nation has not followed their path and sought to improve the electoral funding regime. Reform of the Australian system is long overdue.
V CONCLUSION
The history of the Australian electoral system is largely a story of experimentation and change. Australia pioneered numerous voting methods and led the world in achieving 'free and fair' elections. The law has had an important role to play in this. A flexible system of law has accommodated, rather than hindered, innovation and has also ensured public confidence in the process. This has enabled Australia to be a leader in electoral governance. Indeed, the Australian model stands as a guide now used by emerging democracies just starting to craft their democratic futures. 160 It is not surprising that many would proclaim the virtues of the system of Australian electoral law. However, this article has shown that, upon deeper inspection, some of Australia's long-held traditions and practices, such as the secret ballot and compulsory voting, are not as consistent with basic electoral principles as they should be. For example, voting systems need to be improved to allow disabled and illiterate voters the right to vote by secret ballot. Likewise, the political advertising and funding regimes need urgent reform.
While experimentation has been a feature of the past, the modern era has seen less vitality. While other nations are moving forward with initiatives such as major electoral reviews, computerisation, experimentation with new registration methods, tough campaign finance laws and clear laws regulating political advertising, Australia is resting on its laurels. This is not to suggest that a revolution is needed. Indeed, the system of electoral law retains the core strengths set out in this article. However, it does mean that the nation should now reassess its electoral regime. Australia has a long tradition of innovation in electoral law, a tradition that is vital to the ongoing achievement of 'free and fair' elections. 
